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The Setting of Sulphur Dioxide Standards 
in Montana 
BY JUNE THORNTON, WILLIAM TOMLINSON AND MELVIN L. THORNTON* 
At a writers' workshop recently held in Missoula, it 
was observed that the natural environment is given 
unique and essential status in all western writing. It is 
reasonable to expect, therefore, that Montana should play 
a primary role in legislative and court action affecting the 
future condition of the natural environment in all parts of 
the United States. In the setting of standards limiting at-
mospheric discharge of sulfur dioxide Montana has played 
such a role. This paper attempts to disentangle and place 
in perspective events that have led to the present posi-
tion. 
As of June 1973 the fate of sulfur dioxide standards in 
Montana depends in large measure upon two court cases. 
On June 11, the United States Supreme Court, in effect, 
upheld a lower court decision which would compel the 
Environmental Protection Agency (EPA) to disapprnve 
any state's standards to the extent they permit air to be 
degraded below present levels of purity. In the other case, 
a federal district court has enjoined EPA from compelling 
the Anaconda Company to comply with sulfur oxides 
emission standards proposed by the EPA in July 1972. 
EP A's appeal is in preparation. 
Sulfur dioxide (S02) is the most common sulfur oxide 
in the atmosphere. It occurs naturally and is produced by 
man primarily by the burning of coal and oil and as a by-
product of smelting processes. Sulfur dioxide is subject to 
oxidation leading to the formation, among other chemical 
substances, of sulfur trioxide (SOJ) and sulfates. The rate 
at which other sulfur compounds are formed depends in a 
complex fashion upon the concentration of S02, hu-
midity, temperature and the kinds of particles which may 
also be present in the atmosphere. 
It is generally believed that the concentration of S02 in 
the air is correlated with the incidence of acute respiratory 
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attacks and chronic respiratory disease. However, despite 
numerous investigations of sulfur dioxide and its effects 
on human health, the exact relationship has yet to be 
fully determined. Sulfur dioxide, by itself, has not gen-
erally been thought to be acutely harmful, particularly if 
inspired through the nose, since the great bulk is removed 
in the upper reaches of the respiratory tract. Sulfur di-
oxide may be more harmful if breathed in through the 
mouth. The presence of particulate matter in the air en-
hances harmful effects caused by S02. Oxidation prod-
ucts of S02 are emerging as a more serious health hazard 
although these substances have been largely ignored dur-
ing the process of negotiating sulfur dioxide standards. 
It cannot be disputed that man by his mere existence 
inevitably changes the environment. The question, there-
fore, is not whether there shall be change, but what kind 
and how much. Although man may lack the power to pre-
vent change he has power to regulate it, by law if neces-
sary. With respect to changes brought about by industrial 
emissions into the atmosphere, public regulation has 
taken the form of statutory resttiction. Until recent times 
this has applied primarily to smoke. The U.S. Supreme 
Court has upheld such restrictions as a legitimate exer-
cise of the police power. The development of concern 
about less visible emissions, such as so2, has paralleled 
increasing medical and scientific knowledge concerning 
their effects upon human health. In addition, steadily in-
creasing population has ·resulted in larger total output of 
air pollutants and exposure of larger numbers of people to 
them. Although acute episodes of severe air pollution ac-
companied by increased human mortality-London, 1952, 
for example-have drawn attention to potentially harmful 
contamination of the air; far-reaching legislative action 
to control air pollution may· be less a reflection of health 
concern than of major changes in social outlook. 
At this moment air pollution standards equally accept-
able to all parties do not exist-nor can they be expected to 
exist. The reasons for this are fairly obvious. Study of the 
problem is still in its youth. Little of the data on damage 
from long-term low-level exposure is so conclusive as to 
be incontestable. Furthermore, absolute correlations be-
tween human health and pollution levels cannot be made 
because of variations in human tolerance. In these cir-
cumstances, it is possible to interpret the data so as to 
support either the special interests of environmentalists 
or those of industry. 
Understanding events associated with the setting of 
S02 standards is complicated by several factors. (1) Doc-
umentation in the form of legislation, executive orders, 
hearings, court records, studies, letters and public state-
ments has grown to large proportions. (2) The language of 
these documents is peppered with references, often ab-
breviated, to numerous public laws and agencies and in-
terested parties on all sides. (3) Interplay between legis-
lative and executive action at the state level on one hand 
and at the federal level on the other has resulted in pro-
longed uncertainty and confusion. (4) Much of the basic 
subject matter involved is of a technical nature not easily 
understood by the public and sometimes, indeed, not by 
those charged with making decisions. In order to minimize 
confusion arising from these complexities this paper in-
cludes names, dates and technical details only to the ex-
tent necessary for understanding by the interested lay-
man.* 
Clean Air Act of Montana 
Until recently problems of industrial em1ss10ns in 
Montana were mainly dealt with at the local level through 
smoke easements, smoke abatement ordinances, court ac-
tions and out-of-court settlements. Of considerable his-
toric interest though uncertain legal importance is a 1911 
"agreement" arrived at between the federal government 
and the Anaconda Copper Mining Company. The agree-
ment, which arose out of a court action to protect the fed-
eral proprietary interest in public lands, provided that 
Anaconda would "at all times use its best efforts to pre-
vent, minimize and ultimately to completely eliminate the 
emission and distribution from its smelting works at Ana-
conda, Montana, of all deleterious fumes, particularly 
those containing sulfur dioxide." However, in the agree-
ment Anaconda did not concede responsibility for the 
damage which gave rise to the court action and the gov-
ernment was entitled only to return to the court to apply 
for relief in the event Anaconda failed to live up to the 
agreement terms. 
In 1955 the U.S. Public Health Service developed the 
first program on air pollution at the national level. This 
program provided for institution of research on air pollu-
tion and for technical assistance to state and local govern-
ments. One year later, a first attempt was made to identify 
and measure Montana's air pollution through random 
samplings collected by the Industrial Hygiene Division 
of the State Department of Health. 
In 1961, a grant received from the Public Health Ser-
vice's National Cancer Institute enabled the Montana 
State Department of Health to carry out a 12-month sam-
*Reference to the materials used in preparation of this Report will be 
furnished on written request to the Bureau of Government Research. 
piing of air quality in seven Montana cities. The results 
of this study added to growing concern about Montana's 
air pollution. Parallel concern at the national level led in 
1963 to congressional passage of the Clean Air Act. This 
law authorized federal financial assistance for local con-
trol programs, interstate abatement actions and publica-
tion of criteria on pollution. It put special emphasis on 
gaseous contaminants, including sulfur dioxide. 
An increasing disposition to take action at the state 
level was marked by legislation introduced in the Mon-
tana legislative assembly. In 1963, an air pollution bill 
died in committee but four air pollution bills were intro-
duced when the legislature met in 1965. One of these 
(H.B. 56) passed both houses but was vetoed by Governor 
Tim Babcock who said that its provisions were too broad 
and left too much discretion to a proposed air pollution 
council. An interim Air Pollution Control Legislative 
Study Committee was appointed to draft legislation for 
submission to the 1967 assembly. Although the resulting 
bill was supported by the governor, a second, more strin-
gent bill was passed. It required the State Board of Health 
to set ambient air quality standards within 90 days and 
authorized the board to impose emission limitations. En-
titled the "Clean Air Act of Montana," this bill was signed 
into law on March 3, 1967. Speaking of the Clean Air Act 
Senator Lee Metcalf reported to a Senate subcommittee 
his pleasure that Montana had adopted "what may be one 
of the Nation's most progressive State air pollution con-
trol acts." 
On the basis of data provided by the National Center 
for Air Pollution Control, ambient air quality standards 
were drawn up by Benjamin F. Wake, the State Board 
of Health's newly-appointed director of air pollution con-
trol (see Table, page 3). The standards were submitted 
to the Air Pollution Advisory Council, a body appointed 
by the governor to advise the board, as provided under 
the Clean Air Act of Montana. Although criticized by 
some council members as too stringent, the State Board 
of Health nonetheless adopted the standards on May 27, 
1967 thereby fixing maximum permissible ambient air 
concentrations for twelve pollutants, including sulfur di-
oxide. On September 5, 1967 the board established a 
"proposed tentative timetable" for meeting the standards, 
enforcement dates varying for different industries. 
The impact of the Clean Air Act of Montana and of 
ambient air quality standards began to be felt by industry 
when measures for achieving and maintaining the stan-
dards came under consideration. One of the first regula-
tions to be considered dealt with permits for new indus-
tries or modifications, including new installations, at 
existing industries which might cause or contribute to air 
pollution. The original form of the regulation provided for 
granting or denying permits on the basis of whether or not 
pollution controls were "technically practicable." At the 
November 17 hearings industry argued successfully that 
economics should be considered and the clause finally 
read "technically practicable and economically feasible." 
The regulation was adopted on March 23, 1968. 
Concurrently, work proceeded to set emissions stan-
dards as the means of achieving Montana's ambient air 
SULFUR DIOXIDE STANDARDS 
AMBIENT :3TA~DARDS 
!-lay 27, 1967 
0 . 02 ppm maximum annual average 
:i . 10 ppm 24 hour averag-e not to 
be exceeded over 1 \ of the 
days in anv 3 month period 
0 . 25 ppr.1 not to be exceeded for 
more than one dour in any 
4 consecutive days 
(still in effect) 
Note : Imposition of federal standards 
has not been necessary because 
state standa-rds have always 
been sufficiently stringent . 
MONTANA 
EMISSION STANDARD FOR 
PRIMARY NON-FERROUS SMELTERS 
AND 
SLAG TREATMENT PLANTS 
July 10, 1970 
90\ retention of Sulfur is required 
for copper smelters with a 
total sulfur imput of 100 ,000 
lb. /hr. or more . Degrees of 
sulfur retention for lesser 
amounts of sulfur input into 
copper smelting and for the 
smeltino of lead and zinc 
based on a process weight curve. 
(still in effect) 
GROLP.\'D LEVEL STANDARDS 
January 9, 1970 
Concentrations may exceed 1.0 ppm Concentrations may exceed 0 .1 ppm 
for not more than 2 1 / 2 minutes for not more than thirty ( 30) 
in any 60 consecutive minutes 
at a freauencv of not more 
than twi~e in- any eight (8) 
consecutive hours for a total 
of not more than 15 minutes 
in any 24 consecutive hours . 
Concentrations may exceed 0. 5 ppm 
for not more than five (5) 
minutes in any 60 consecutive 
minutes at a frequency of not 
mo r e than twice in any eight 
(8) consecutive hours for a 
total of not more than 30 
minutes in any 24 consecutive 
hours. 
Concentrations may exceed 0 . 2 µpm 
for not more than ten ( 10) 
ninutes in any 60 consecutive 
minutes at a frequency of not 
more than twice in any eight 
(8) consecutive hours for a 
total of not more than 60 
minutes in any 24 consecutive 
hours . 
FEDERAL 
minutes in any 60 consecutive 
minutes at a frequency of not 
more than twice in any eiqht 
( 8) consecutive hours for a 
total of not more than 150 
minutes in any 24 consecutive 
hours. 
The average of all concentrations 
in any 24 consecutive hours 
shall not exceed 0 .1 ppm. 
Conce ntrations shall not exceed 
2.0 ppm at any tine 
(rescinded Jult1 21, 1972) 
NATIONAL PRIMARY 
AMBIENT AIR QUALITY STANDARDS 
April 30 , 1971 
0.03 ppm annual arithmetic mean 
0 .14 ppm maximum 24 hour concentration 
not to be exceeded more than once 
per year 
(still in effect) 
NATIONAL SECONDARY 
AMBIENT AIR QUALITY STANDARDS 
April 30, 1971 
O. 02 ppm annual arithmetic mean 
O. 1 ppm maximum 24 hour concentration 
not to be exceeded more than 
once per year, as a guide to 
be used in assessing implementation 
plans to achieve the annual 
standard. 
O. 5 ppm maximum 3 hour concentration 
not to be exceeded more than 
once per year . 
(still in effect) 
quality standards. At its July 19 meeting and at hearings 
held on September 20, 1968 the State Board of Health 
heard arguments from representatives of the state Cham-
ber of Commerce and industry that the ambient air stan-
dards, particularly for sulfur dioxide, were unnecessarily 
stringent; that the requisite emissions control technology 
was not available; and that achievement of standards 
would restrict development and adversely affect the com-
petitive position of Montana industry. Despite this oppo-
sition, the State Board of Health adopted emissions stan-
dards for fourteen pollutants on November 23, 1968, ex-
cluding S02. Adoption of standards for emissions of sul-
fur dioxide was postponed because it was anticipated that 
federal criteria to aid determination of these standards 
would soon be published. Research to that end was cur-
rently under way by the re-named National Air Pollution 
Control Administration (NAPCA). 
During the following twelve months means of achiev-
ing limits on S02 concentration in the air were studied. 
At the same time, economic arguments were heard again, 
this time from Governor Forrest Anderson. In a letter ad-
dressed to the head of the Department of Health he 
stressed the need to review the sulfur dioxide emissions 
standards of neighboring states. "I would not wish," he 
said, "to see Montana at a disadvantage in the overall 
economic development of the region." Shortly before the 
November 1969 hearings, Ben Wake was quoted as say-
ing, "[t]he preponderance of opinion is that control at the 
source hasn't been sufficiently developed yet." However, 
at the hearing itself a representative from NAPCA argued 
that the control problem was "economic rather than tech-
nological." 
On January 9, 1970 the State Board of Health met and 
adopted a supplementary set of ambient air standards for 
S02. These standards introduced a new element into the 
regulations in that they specified "ground level" as the 
point at which ambient air concentration was to be meas-
ured. Although considered more stringent than the exist-
ing ambient air quality standards for S02, they were 
termed "interim" because it was believed emissions limi-
tations would soon render them superfluous. Following 
the November hearing, newly available information did, 
in fact, enable Ben Wake to propose stack emissions stan-
dards to the Board but the ground level standards were re-
tained until mid-1972. 
Statewide debate on the stringency of the proposed 
S02 emissions standards, and their technical and eco-
nomic feasibility, reached a peak in hearings May 21, 
1970. Industries argued they could not meet the standards 
which they considered were unnecessary anyway. They 
proposed that the height of stacks be increased to disperse 
emissions. Their opponents contended this would be in-
effective under temperature inversion conditions. In re-
sponse to a proposal that they market the sulfuric acid 
which would be produced by removing sulfur from emis-
sions, representatives of industry pointed out- as they had 
during the "smoke" debates in Butte in the 1880's- that 
there was no market close or large enough for the disposal 
of sulfuric acid in great quantities. The State Board of 
Health was not convinced by the industry presentation 
and, on July 10, 1970, adopted standards requmng re-
moval of 90% of sulfur oxides from smelter emissions. The 
effective date of this "90% standard" was set for July 1, 
1973. 
The Clean Air Act Amendments of 1970 
At the federal level, consolidation of the major en-
vironmental control programs was effected by the estab-
lishment of the Environmental Protection Agency (EPA) 
on December 2, 1970. This agency inherited the functions 
of NAPCA. Almost immediately EPA was called upon to 
implement the 1970 amendments to the federal Clean Air 
Act. Under the amendments EPA was required to estab-
lish ambient air quality standards. This was done for sul-
fur oxides and five other major pollutants. The standards 
were published on April 30, 1971 with the proviso that 
they "shall not be considered in any manner to allow sig-
nificant deterioration of existing air quality in any portion 
of any state." They were div~ded ,into two levels- primary 
standards which, "allowing an adequate margin of safety, 
are requisite to protect public health" with compliance re-
quired by mid-1975; and secondary standards "requisite 
to protect the public welfare from any known or antici-
pated adverse effects associated with the presence of such 
air pollutants in the ambient air." The latter, to be 
achieved "within a reasonable time," were designed to 
prevent damage to animals, vegetation and materials, and 
to prevent reduction of visibility. It was also provided that 
states might set standards more stringent than those pub-
lished by EPA. 
The Clean Air Act amendments of 1970 further re-
quired that within nine months after adoption of national 
ambient air quality standards, states must submit their 
plans for implementing these standards to the adminis-
trator of EPA for approval or disapproval. Therefore, to 
meet the mid-1975 deadline for primary standards, im-
plementation plans had to be submitted by January 30, 
1972 and acted upon by May 31, 1972. Section 110 of the 
Act provided that in the event of failure of a state to sub-
mit a plan or of EPA disapproval of a plan or any part of 
it, EPA would promulgate a substitute plan either wholly 
or in part. To facilitate "developing and carrying out" 
plans the Act made provision for dividing the entire coun-
try into "air quality control regions." Accordingly, Mon-
tana was divided into five such regions. 
EPA guidelines on the requirements of the Clean Air 
Act amendments and the procedures to be used by states 
in meeting them were published August 14, 1971. Al-
though- earlier drafts of the guidelines had suggested emis-
sions limitation regulations as most suitable control meas-
ures, the language of the final version was weakened. The 
guidelines also provided that before control strategies 
were adopted states were encouraged "to consider the 
socio-economic impact and the relative costs and bene-
fits" involved. 
The Implementation Plan Battle 
Meanwhile, the Anaconda Company appeared to 
have acquiesced in, and to be preparing to meet, the Mon-
tana "90% standard" for S02 emissions. Early in 1971 the 
• 
company announced plans to spend some $15 million 
which would eliminate 45% of emissions. Anaconda's 
chairman, C. Jay Parkinson, was also reported in a 
Fortune magazine article to have said a second project 
was expected to achieve nearly 90% control by 1974. The 
intentions of the American Smelting and Refining Com-
pany (ASARCO) were not disclosed publicly but that 
company had previously stated that it could not meet the 
90% standard at its East Helena plant and would be forced 
to close in the event it were required to do so. 
Coincident with these developments Anaconda re-
ceived a severe economic setback when its Chilean inter-
ests were nationalized. The company made John B. M. 
Place president in May 1971. He moved to reduce costs 
and increase income, the latter in part by increasing cop-
per production at the Anaconda, Montana plant. Both 
measures influenced Anaconda's disposition to comply 
with emissions control regulations. 
On September 17, 1971 the State Board of Health re-
ceived a petition from the Anaconda Company-a petition 
in which ASARCO joined on October 20-requesting new 
hearings to revise the standards for sulfur oxides. In its 
petition Anaconda asserted that there had been a change 
of emphasis from state to federal responsibility for air 
pollution control as a result of the 1970 Amendments to 
the federal Clean Air Act. Therefore, Anaconda called for 
replacing Montana's ground level ambient air standards 
with EPA's primary ambient air quality standards and 
three-hour secondary standard. Of equal importance, it 
asked the board to amend the 90% emissions standard to 
require removal of only that amount of sulfur "as will be 
sufficient ... to result in compliance with the ground level 
concentrations of sulfur oxides . . . . " This change would 
open the way for intermittent, as distinguished from con-
tinuous, emissions limitation. EPA's standards, it con-
tended, were based on scientific information not available 
when state standards were established and, even if less 
stringent, would "fully protect the people and property of 
the state of Montana." The company expressed the view 
that imposition of an emissions regulation, such as the 
90% standard, without consideration of cost or the need 
for such limitation to achieve ambient standards was un-
warranted. According to the company, expenditure of an 
extra $24 million would be required· to achieve the 90% 
standard at its Anaconda plant. In addition, it was said, 
they faced the problem of disposing of 850,000 tons of 
sulfuric acid which would be produced yearly as a by-
product of S02 removal. 
The State Board of Health granted the hearing and set 
December 15 as the date. The hearing-aptly described by 
John B. M. Place as "marathon"-lasted more than 11 
hours. Voluminous testimony, oral and written, was re-
ceived both in support of and in opposition to the petition. 
Although many of the arguments had been presented in 
previous hearings witnesses re-argued the merits of am-
bient vs. emissions standards, of "performance" or emis-
sions control on the one hand and dispersion plus "closed 
loop" or intermittent control on the other. 
The list of witnesses included George W. Walsh, of 
EP A's Standards Development and Implementation Di-
vision. Efforts made by the State Board of Health a few 
weeks earlier to ascertain EPA's position through its Den-
ver regional administrator had yielded uncertain results. 
It was not known, therefore, what stance EPA would 
adopt at the hearings but it appeared to John Place of the 
Anaconda Company in particular that Walsh tendered 
EP A's support for Montana's standard. 
Then began a long and complicated succession of 
events linking sulfur oxides standards to the fate of Mon-
tana's implementation plan for control of air pollution. Al-
though the plan dealt with other forms of air pollution and 
various aspects of control, sulfur oxides standards in-
cluded in the plan became the focus of attention. 
On December 20, John Place wrote to William D. 
Ruckelshaus, administrator of EPA, expressing "incre-
dulity" at the testimony of EPA's representative, George 
Walsh, and requesting a meeting to determine ·whether 
the views expressed reflected EPA policy. Place also 
wrote Mrs. Rita Sheehy, chairman of the State Board of 
Health, enclosing a copy of the aforementioned letter and 
asking that evaluation of Walsh's testimony be suspended 
until it was determined that the views he had expressed 
were those of EPA. What influence, if any, Place's letter 
had on EPA is unknown. In any event John A. Green, re-
gional administrator in Denver, wrote Mrs. Sheehy a let-
ter on January 6, 1972 which he said was for the purpose 
of clarifying certain points in the Walsh testimony. 
Green's letter did not, in fact, back away from Walsh's 
testimony to any significant degree except in respect to 
"comments on costs of sulfur oxide control .. . to the Ana-
conda Company'' which, Green said, "were not in the 
context of an official agency position .... " This letter had 
not arrived by the time the board met on January 7, With-
out having seen it the board rejected the Anaconda peti-
tion. 
The following day a public hearing was held on the 
state's implementation plan. Anaconda and ASARCO 
protested inclusion of the sulfur oxides emission control 
standards for smelters, asking that the board reverse its 
decision of the previous day and include in the record de-
tailed testimony from the December 15 hearing. Both re-
quests were denied. Testimony supporting the state's 
right to adopt standards more stringent than the national 
ambient air quality standards was given by Leonard W. 
B. Campbell, general counsel from EPA's Denver office. 
Campbell also described EPA policy in the matter as one 
of non-interference with the state implementation plan 
"so long as it meets the federal standards." Several wit-
nesses including Ben Wake recommended that a specific 
"non-degredation clause" be added to the plan. The addi-
tion of this clause would amount to a formal statement of 
intent to comply with the terms of the federal ambient air 
standards published April 30, 1971. The language of that 
document-quoted earlier in this Report-provided that no 
standard adopted by a state should permit "significant 
deterioration of existing air quality." 
A non-degredation clause was added but no other major 
changes were made in the implementation plan. Without 
formal adoption-due to procedural uncertainties formal 
adoption did not take place until February 4-the Board 
approved and delivered the plan to Governor Forrest 
Anderson "to be submitted to the Administrator by the 
Governor" as provided in the guidelines. 
Governor Anderson in effect vetoed the implementation 
plan. To general surprise on all sides Anderson wrote 
Ruckelshaus on January 29 requesting an extension of 
time to "work out an implementation plan which I can 
submit to you over my signature as Governor." In the let-
ter he expressed concern that Montana's standards 
"would be the most stringent in the nation" and would 
result in loss of industry and job opportunities. Elsewhere 
the governor cited as another reason for rejecting the plan 
his personal commitment to regionalism. This he felt 
would be violated by a go-it-alone policy of adopting more 
stringent standards for smelters than were contemplated 
elsewhere in the region. 
Industry responded to the veto with approval and cau-
tious optimism. On the other side the governor's action 
provoked bitter criticism by environmentalists who gen-
erally assumed that he had scuttled Montana's stringent 
sulfur oxides standards. A few voices such as that of EPA 
regional administrator John A. Green said the veto would 
have no effect on the state's standards. 
Following a special meeting between the governor and 
the State Board of Health on February 4, the board voted 
to submit the implementation plan directly to EPA. The 
agency refused to accept it on the ground that the regula-
tions required the plan to be submitted by the governor. 
Thus in EPA's view Montana had defaulted by failing to 
submit an implementation plan, thereby activating that 
part of the governing act requiring EPA to write a plan for 
Montana. Anderson for his part was unwilling to have 
EPA write Montana's implementation plan and sought 
either to resolve his differences with the State Board of 
Health or to find a means of amending the board's plan to 
his own satisfaction before submitting it. Two weeks after 
the submission deadline Anderson received a wire from 
Ruckelshaus pressing him to submit some plan even if it 
be incomplete. While willing to accept an incomplete 
plan Ruckelshaus stressed the point that "[i]n cases 
where more stringent regulations are validly adopted by a 
state before or after EPA promulgation of a plan, these 
regulations are not pre-empted by an EPA plan. If these 
more stringent regulations are enforced by the state, it 
will in most cases render the EPA promulgated plan su-
perfluous since compliance with the state requirements 
will preclude violation of the EPA plan." 
On February 23 Anderson met with Ruckelshaus in 
Washington. After that meeting Anderson told newsmen 
that he would submit an incomplete plan leaving it to the 
federal government to write the most controversial parts. 
However, it was not until March 22 that the state's imple-
mentation plan was actually submitted. In this plan vir-
tually every mention of sulfur oxides was stricken. How-
ever, the non-degradation clause remained. 
During the four week interval after February 23 
Ruckelshaus reiterated EPA's position that "failure to in-
clude validly adopted State regulations as part of your 
submission to us in no way affects the validity of such 
regulations." State Department of Health director, Dr. 
John Anderson, backed this view, saying: "The federal 
government cannot change Montana's laws and regula-
tions. We have ... our own laws written by the legislature 
and regulations written by the board." At the same time, 
Ruckelshaus was brought under pressure to accept the 
State Board of Health plan "as the only adopted and sub-
mitted implementation plan for the State of Montana" 
when 12 Montana citizens notified him of their intent to 
file suit against him for refusing to consider the plan sub-
mitted by the State Board of Health. 
The State Board of Health made one final effort to 
rescue its sulfur oxides emissions standards. In a letter 
addressed to EPA administrator Ruckelshaus near the end 
of March 1972, board chairman Rita Sheehy wrote: "You 
are effectively defeating the will of our people as ex-
pressed in public hearings and as found by the board .... " 
She also said, "You have the power, even now, to adopt 
regulations which conform to the regulations we have 
adopted upon public hearings and upon full compliance 
with the provisions of the federal act. Our board respect-
fully requests that you promulgate those standards which 
we have found necessary, possible of enforcement, and 
within the economic means of industries which are po-
tential polluters." 
Further activity was held in abeyance pending action by 
EPA. For example, the State Board of Health deferred de-
cision on granting a three-year extension for smelters to 
meet the 90% emissions standard because at the time EPA 
was reported to be re-writing sulfur oxides control stan-
dards for Montana. However, the board did accept a 
recommendation on July 21 that state ground level am-
bient air standards for S02 be rescinded. 
In July the 12 citizens, representing several environ-
mental groups, carried out their intent as announced in 
March and brought suit against EPA. This suit was with-
drawn after sulfur oxides emission limitations published 
by EPA on July 27, 1972 were reviewed. The citizen-
suitors concluded that the proposed controls were "ade-
quate to assure the continued maintenance of clean air in 
Montana." 
Anaconda Suit Opposing EPA Regulations 
The sulfur oxides limitations proposed by EPA for 
Montana dealt only with the Helena Intrastate Region 
and more specifically with just two counties, Deer Lodge 
and Lewis and Clark, sites of the Anaconda and ASARCO 
smelters. The operative part of the regulation specified 
that: "No owner or operator of any smelter in the Helena 
Intrastate Region . . . shall discharge or cause the dis-
charge of sulfur oxides into the atmosphere in excess of 
(i) 7,040 pounds (3,190 kg.) per hour in Deer Lodge Coun-
ty. (ii) 3,340 pounds (1,520 kg.) per hour in Lewis and 
Clark County." These values which were to be attained by 
July 31, 1977 and July 31, 1975 were calculated to be 
equivalent to S02 emissions reductions of 89% and 87% 
for the respective counties at existing production levels. 
Since there is presently only one smelter operating in 
each county the regulation effectively applied only to the 
Anaconda Company's Anaconda plant and ASARCO's 
East Helena plant. Practically speaking, the percentage 
reductions were identical to the 90% standard deleted from 
the implementation plan by Governor Anderson. 
Hearings on the EPA-proposed S02 standards were 
held on August 30 before a three-member panel from 
EPA. The affected industries challenged the standards on 
the ground that they were based on inadequate and er-
roneous data. Hearing records were to be kept open until 
October 15 at which time the panel was to reconvene. 
However, on September 26, 1972 the Anaconda Com-
pany entered U.S. District Court in Denver and filed suit 
asking that EPA be enjoined from "ordering an emissions 
standard applicable solely to plaintiffs [Anaconda's] 
copper smelter in Anaconda, Montana ... without first 
granting plaintiff a full adjudicative hearing and without 
first filing the required environmental impact statement 
with respect to this major federal action which will have a 
significant effect on the. human environment." 
On December 6, Judge Fred M. Winner issued the in-
junction requested by Anaconda. The effect of the de-
cision is to prevent federal adoption and enforcement of 
the regulation limiting emissions from the Anaconda 
plant without first holding a hearing wherein the industry 
would be entitled to subpoena and cross-examine wit-
nesses. In requiring the filing of an environmental impact 
statement the ruling appears to throw the burden of eval-
uating the incidental effects of enforcing the standard 
upon the agency. The practical effect of the latter require-
ment is unclear since it would not appear to absolve the 
industry of responsibility for such incidental effects. 
In his ruling, Judge Winner observed that the "pro-
posed plan limits the emissions of sulphur oxides from 
plaintiffs smelter to 7 ,040 lbs per hour regardless of the 
rate of copper production" while the standard adopted by 
the Montana State Board of Health "would have provided 
for a ninety percentage retention rate of emissions rather 
than a fixed number of pounds per hour .... " The figure, 
7,040 lbs per hour, was based upon a calculation by EPA 
of the amount by which emissions from the Anaconda 
plant would have to be reduced to achieve federal ambient 
air standards. Aside from the fact that Anaconda con-
tested the reliability of the measurements on which the 
computation was based, the company was anticipating 
expanded production. The net effect of a rigid emissions 
limitation would be a progressive increase in the percent-
age of sulfur oxides which must be removed to maintain 
the 7,040 lbs per hour limitation. 
The Anaconda Company's brief had pointed out that in 
its view the "90% retention required by the Montana regu-
lation cannot be met through the application of rea-
sonably available control technology-the most advanced 
state of the art .... " The company further stated in its 
brief that it "believes that the 90% retention rule is clearly 
invalid under Montana law, and intends to vigorously con-
test the regulation as permitted by Montana law at the 
time of enforcement action." The Montana law alluded 
to by the company is presumed to be the 1967 Clean Air 
Act of Montana. In that act it was declared to be the pub-
lic policy of the state "to achieve and maintain such levels 
ofair quality as will protect human health and safety, and 
to the greatest degree practicable [emphasis added] ... 
promote the economic and social development of this 
state .... " However, efsewhere the act provides that ex-
emption or partial exemption from rules or regulations 
may be granted if it is found that "compliance with the 
rules or regulations from which exemption is sought 
would produce hardship without equal or greater benefits 
to the public." 
In an obiter dictum included in his Denver decision 
Judge Winner stated that the 90% emissions standard 
would "effectively put plaintiff [Anaconda] out of busi-
ness . ... " If the industry can persuade others to this view 
in other forums the question may yet be resolved on eco-
nomic grounds rather than on grounds of health and wel-
fare. 
The Non-degradation Principle 
During the course of the implementation plan struggle 
virtually all attention was focused upon specific control 
standards proposed for sulfur oxides. With little publicity 
a clause . was inserted which said, in part, "[i]t is hereby 
declared to be the policy that ambient air whose existing 
quality is better than the established standards, will be 
maintained at that high quality unless it has been affirma-
tively demonstrated to the Department of Health and En-
vironmental Sciences of the State of Montana that a 
change is justifiable as a result of necessary economic and 
social development vital to the state." The entire para-
graph containing these words was specifically labeled 
"Non-degradation Clause." 
The impact of the non-degradation clause is not yet 
clear. On May 24, 1972 just before the deadline for EPA 
action on state implementation plans the Sierra Club, 
joined by several other environmental groups, filed suit to 
compel the administrator to disapprove any implementa-
tion plan to the extent that it failed to prevent "significant 
deterioration" of existing air quality. Since the Montana 
implementation plan already included such a non-de-
gradation clause, the impact of Sierra Club success or 
failure in this suit would seem to be to strengthen or 
weaken the application of non-degradation in Montana. 
That suit was decided in favor of the Sierra Club in Dis-
trict Court for the District of Columbia and the ruling was 
upheld by the Court of Appeals. EPA appealed the case to 
the Supreme Court which, by a 4-to-4 deicsion June 11, 
1973, in effect upheld the decision of the lower courts. 
Eventually, the intent of federal legislation may have 
to be reaffirmed. The question would seem to be whether 
non-degradation within the meaning of the federal Clean 
Air Act will leave any room for significantly increasing 
the total load of atmospheric pollutants for any reason, 
economic or otherwise. 
So far as Montana is concerned Anaconda's resolve to 
fight may be weakened if the electrolytic "Arbiter" proc-
ess for copper reduction, which is said not to produce 
S02, proves to be successful. But electric power for the 
process must come from somewhere. If that power is pro-
duced in the coalfields of eastern Montana, the ambient 
air of that area will suffer unless the power companies 
achieve essentially zero emissions control which they do 
not presently plan to do. The sulphur dioxide battle so far 
fought in regard to the smelter companies may, therefore, 
merely shift to the power producers. 
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